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Defendant challengesthedenial of pretrial diversion by the District Attorney Generd and subsequent
denial of relief by thetrial court. Weconclude that thedefendant failed to file a petition for writ of
certiorari and improperly sought to havethetrial court consider matters not presented to the District
Attorney General; thus, defendant has failed to establish that the District Attorney General abused
his discretion in denying pretria diversion. We affirm the judgment of thetrial court.
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OPINION

Defendant and two co-defendantswereindicted infive separateindi ctments, each containing
two countsof forgery. She sought pretrial diversion from the District Attorney General which was
denied. The trial court concluded the District Attorney General did not abuse his discretion in
denying the request. Subsequently, defendant entered pleas of guilty to five countsof forgery and
received concurrent sentences of one year for each count, which was suspended with supervised
probation for aterm of threeyears. Thefacts stated at the plea submission hearing indicate that the
defendant along with two co-defendants resided at the home of an elderly woman. They stole her
checkbook and cashed various forged checks at different businesses over a period of several days
Subsequent to the guilty plea, defendant filed a Tenn. R. App. P. 3 appeal as of right to this court



challenging only thedenial of pretrial diversion. See Tenn. R. Crim. P. 38 (authorizing a Tenn. R.
App. P. 3 appeal of the denial of pretrial diversion if no interlocutory appeal was sought).

BACKGROUND

Therequest for pretrial diversion did not come in aformal application, but rather in afour-
paragraphletter from defense counsel ! Theletter statedthat the defendant wastwenty-six yearsold,
had no prior record, was charged with offenses “arising out of a single episode,” had two co-
defendantswho had pled gui Ity, wasinvolvedin stealing several itemswhichincluded acheckbook,
had “ passed the proceeds of [the] theft,” and contended her participation was limited to filling out
two checks for $60.00 and $100.00 as confirmed by a document examiner.

The prosecutor had been provided aProbation I nvestigationReport. The prosecutor aso had
available to him a “Probabl e Cause Narrative” relating to the circumstances of the offense. It
indicated that all three defendants lived at the vidim’s residence, took her checkbook, and wrote
numerous checkstodifferent businesses. It also indicated that the victim stated she wasapproached
by the defendant and a co-defendant who told her that “they did take the checkbook and wrote the
checks, that they would pay her back. (Total of checks written $695.00).”

Inthewritten denial the prosecutor noted that the defendant’ s age, residencein Memphisfor
sevenyears, and lack of aprior criminal record favored pretrial diversion. However, the prosecutor
noted the following negative fadors:

(1) defendant dropped out of high school due to a lack of interest and had limited
connectionsto the Memphi s community;

(2 defendant has never been gainfully employed, and her ability to make restitutionis
limited;

€] the crimes were systematic;
4) the crimes werecommitted in collusion with two co-conspirators,
(5) the crimes werecommitted against an elderly victim;

(6) deterrenceisanecessity dueto thefrequency of elderfraud crimesinthe community;
and

1This court has observedthat anumber of judicial districts utilize a detailed application form for those seeking
pretrial diversion. We highly recommend the use of a similar form.
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(7 pretrid diversion would send the wrong message to the defendant and the
community.

The record does not contain a petition for writ of certiorari. The record does include a
transcript of a hearing in the criminal court on the denial of pretrial diversion. At that hearing the
prosecutor testified as to his reasons for denying diversion. The defendant also testified and gave
variousexplanationsfor the negativefactorsrelied uponby theprosecutor. Thetrial court concluded
that the District Attorney General had not abused his discretion in denying diversion.

PRETRIAL DIVERSION

The Pretrial Diversion Act provides a means of avoiding the consequences of a public
prosecution for those who havethe potential to berehabilitated and avoid future criminal charges.
SeeTenn. Code Ann. 840-15-105. Pretrial diversionisextraordinary relief for which the defendant
bears the burden of proof. State v. Baxter, 868 S.W.2d 679, 681 (Tenn. Crim. App. 1993); State v.
Poplar, 612 SW.2d 498, 501 (Tenn. Crim. App. 1980). Thedecisionto grant or deny an application
for pretrial diversion iswithin the discretion of the District Attorney General. Tenn. Code Ann. 8
40-15-105(b)(3); State v. Pinkham, 955 S.W.2d 956, 959 (Tenn. 1997); State v. Houston, 900
S.\W.2d 712, 714 (Tenn. Crim. App. 1995).

It is the defendant’ s responsibility to provide the prosecuting attorney with as complete an
application ascircumstanceswarrant, including sufficient background information and datato enable
the prosecutor to make areasoned decision to grant or deny pretria diversion. Statev. Herron, 767
SW.2d 151, 156 (Tenn. 1989); State v. Winsett, 882 S.W.2d 806, 810 (Tenn. Crim. App. 1993).

If the application for pretrial diversion is denied, the defendant must appeal by petitioning
the criminal court for a statutory writ of certiorari. Tenn. Code Ann. § 40-15-105(b)(3). In the
petition, the defendant

should identify any part of the district attorney general’ sfactual basishe or
sheelectsto contest. Wewould expect such conteststo be limited to matters
that are materially false or based on evidence obtained in violation of the
petitioner’s constitutional rights.

Pinkham, 955 SW.2d at 960.

The only evidence that may be considered by the trial court is the evidence that was
considered by the District Attorney Generd. Statev. Curry, 988 S.W.2d 153, 157 (Tenn. 1999). A
hearing is conducted only to resolve any factual disputes concerning the application, and the tria
court should not hear additional evidencewhichwasnot considered by the prosecutor. Id. at 157-58.



A prosecutor's decision to deny diversion is presumptively correct, and thetrial court should
only reversethat decision when the appellant establishes an abuse of discretion. 1d. at 158; Houston,
900 SW.2d at 714. Therecord must be lacking in any substantial evidence to support the District
Attorney General’ s dedsion before an ause of discretion can be found. Pinkham, 955 SW.2d at
960. Thetria court may not substitute its judgment for that of the District Attorney General when
the decision of the District Attorney General is supported by the evidence. State v. Watkins, 607
S.W.2d 486, 488 (Tenn. Crim. App. 1980).

ANALYSIS

A. Failureto File Petition for Certiorari

Toseek relief fromthe District Attorney Generd’ sdenial of preria diversion, onemust file
a petition for statutory writ of certiorari in the criminal court. The petition should identify any
factual disputeswith the District Attorney General. Pinkham, 955 SW.2d at 960. Itisthefiling of
the petition which vests authority in the criminal court to review the action of the District Attorney
General. No such petition wasfiled in this case. The failure to file the petition waives appellae
review of thisissue.

B. Matters Not Consider ed by Prosecutor

Regardlessof waiver, defendant is not entitled to relief. Defendant in her brief relies upon
evidence introduced at the certi orari hearing in which she explained that she dropped out of high
school since she had been raped and become pregnant. Shetestified she was unemployed since she
had four children, drew disability, and otherwise had been unable tofind work in the five years she
had been in Memphis. Shefurther testified she was trying to get her GED but had not done so,
explaining that “ you got to call around, because, see, | don’t know too much about Memphisbecause
| don’t really still livein Memphis.” Defense counsel, through the testimony of the prosecutor who
denied pretrial diversion, endeavored to establish that the prosecutor wasnot aware of thisadditional
information when he denied diversion.

Thetrial court conducts a certiorari hearing only to resolve any factual issues raised by the
prosecutor or the defendarnt, not to hear additional evidence. See Curry, 988 S.W.2d at 157-58. The
alleged facts relied upon by defendant were never brought to the District Attorney Genera’s
attention prior tothe hearing. No factual disputeswereidentified prior to the hearing. Furthermore,
as noted by thetria court, the trial court must limit its consideration to the evidence which was
beforethe prosecutor at thetime of the denial and to the reasons given by the prosecutor at that time.
Seeid.

Wergject defendant’ s contention tha “[t] he State has aduty to obtaincompleteand accurate

information before making a decision of this magnitude about a citizen’s life. If that involves
interviewing the defendant for more than afew minutes, or more than once, that isno great burden
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onthe State.” Tothecontrary, it isthe defendant’ sresponsibility to furnish the state with sufficient
background information to enabl e the prosecutor to make areasoned decision. Herron, 767 SW.2d
at 156. Thus, the additional information provided at the certiorari hearing had not been considered
by the prosecutor and could not be considered by the trial court.

We conclude that the letter application for diversion, the Probable Cause Narrative, the

Probation Investigation Report, and the written denia of diversion, which was the only evidence

properly before the trial court, clearly reveal that there was substantid evidence to support the
District Attorney General’s denial of pretrial diversion.

CONCLUSION

Based upon our review of the record, we affirm the judgment of the trial court.

JOE G. RILEY, JUDGE



